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Civil Rights Division 

Robert  C .  Ba tes ,  Esq. 
S n e l l  & W i l m e r  
3100 Val ley Bank C e n t e r  
Phoenix, Arizona 85073 

Dear M r .  Bates:  

his r e f e r s  to  t h e  e l i m i n a t i o n  of two p o l l i n g  p l a c e s ,  
t h e  implementation of a f i ve -po l l i ng -p l ace  r o t a t i o n  system, 
t h e  r e d u c t i o n  i n  t h e  p o l l i n g  hour s ,  t h e  p r o v i s i o n s  i n  t h e  
boa rd ' s  r e g u l a t i o n s  t h a t  t i e  v o t e s  be decided by l o t ,  and 
vo t ing  by proxy f o r  t h e  tJaya.pache H o s p i t a l  District i n  
Navajo and Apache Countiesf, 'Arizona, submi t ted  t o  t h e  
At torney General  p u r s u a n t  to  S e c t i o n  5 of  t h e  Voting R igh t s  -
Act of 1965, a s  amended, 4 2  U.S.C. 1973c. We rece ived  t h e  
in format ion  t o  complete  your submiss ion on June 17 ,  1985. 

We have c a r e f u l l y  cons ide red  t h e  in format ion  you 
+?vs provided ,  a s  w e l l  a s  d a t a  ob ta ined  from t h e  1980 Census, 
and in format ion  provided by o t h e r  i n t e r e s t e d  p a r t i e s .  I n  
1 9 6 9 ,  t h e  board reduced t h e  number of p o l l i n g  p l a c e s  from 
seven t o  f i v e ;  one of two p o l l i n g  p l a c e s  e l imina t ed  is 
l o c a t e d  on t h e  F o r t  Apache I n d i a n  r e s e r v a t i o n .  Each .of t h e  
f i v e  remaining p o l l i n g  p l a c e s  is l o c a t e d  a c o n s i d e r a b l e  
d i s t a n c e  f r a n  t h e  r e s e r v a t i o n  where t h e  v a s t  m a j o r i t y  of 
t h e  Nat ive  Americans l i v e .  The board a l s o  determined i n  
1969  t h a t  on ly  one  of t h e  f i v e  approved p o l l i n g  sites would 
be used i n  an e l e c t i o n  and t h e  "openm p o l l i n g  p l a c e  would 
be r o t a t e d  among t h e  f i v e  approved s i t e s  w i t h  each e l e c t i o n .  
T h u s  t h e  l o c a t i o n  f o r  v o t i n g  changes wi th  each  e l e c t i o n ,  and 
v o t e r s  who r e s i d e  on t h e  r e s e r v a t i o n ,  a s  w e l l  a s  t h o s e  i n  
tt,a nonhost  communities,  a r e  s u b j e c t e d  t o  t h e  inconvenience 
of having t o  t r a v e l  g r e a t  d i s t a n c e s  i n  o r d e r  to  p a r t i c i p a t e  
i n  t h e  d i s t r i c t ' s  e l e c t o r a l  p roces s .  

T h e  burden c r e a t e d  by t h i s  p o l l i n g  b l a c e  r o t a t i o n  
system is exace rba t ed  by t h e  f a c t  t h a t  t h e  o p e r a t i n g  hours  
of t h e  p o l l i n g '  p l a c e s  have been reduced,  n o  t r a n s p o r t a t  ion 



is prov ided  t o  t h o s e  v o t e r s  who l i v e  o u t s i d e  t h e  community 
w h e r e  t h e  p o l l i n g  p l a c e  f o r  t h a t  p a r t i c u l a r  e l e c t i o n  is 
l o c a t e d  and no a b s e n t e e  v o t i n g  p r o c e d u r e s  have  been e s t a b l i s h e d .  
t3e a r e  aware t h a t  t h i s  r o t a t i n g  sys tem was e s t a b l i s h e d  i n  
o r d e r  t o  h e l p  a s s u r e  t h a t ' t h e  f i v e  communi t ies  where in  t h e  
p o l l i n g  p l a c e s  a r e  l o c a t e d  w i l l  r e t a i n  r e p r e s e n t a t i o n  on t h e  
board .  As w e  u n d e r s t a n d  t h i s  c o n c e p t ,  it is r e c o g n i z e d  t h a t  
v o t i n g  is c o n v e n i e n t  o n l y  to  t h o s e  p e r s o n s  i n  t h e  v i c i n i t y  o f  
t h e  p o l l i n g  p l a c e  and such  p e r s o n s  t h e r e b y  have  a n  i n c r e a s e d  
o p p o r t u n i t y  to  elect  a c a n d i d a t e  of t h e i r  c h o i c e  t o  t h e  board .  
T h i s  s y s t e m  h a s  a p a r t i c u l a r l y  d e t r i m e n t a l  impact  o n  I n d i a n  
v o t e r s  who d o  n o t  reside i n  t h e  v i c i n i t y  o f  any of t h e  approved 
p o l l i n g  p l a c e s .  

u n d e r  S e c t i o n  5 of t h e  Vot ing  R i g h t s  A c t ,  t h e  s u b m i t t i n g  
a u t h o r i t y  h a s  t h e  burden of  showing t h a t  a  s u b m i t t e d  change ' 

h a s  no d i s c r i m i n a t o r y  p u r p o s e  o r  e f f e c t .  S e e  Geor i a  V.  
United  S t a t e s ,  4 1 1  U.S. 5 2 6  (1973) ;  see a l s o  t e P r o c e d u r e s  
f o r  t h e  A d m i n i s t r a t i o n  of S e c t i o n  5 ( 2 8  C.F.R. 5 1 . 3 9 ( e ) ) .  
I n  l i g h t  of t h e  c o n s i d e r a t j a n s  d i s c u s s e d  above,  I c a n n o t  
c o n c l u d e ,  a s  I must  u n d e r t t h e  Vot ing  R i g h t s  A c t ,  t h a t  t h a t  -
burden h a s  been s u s t a i n e d  i n  t h i s  i n s t a n c e .  T h e r e f o r e ,  o n  
b e h a l f  of t h e  A t t o r n e y  G e n e r a l ,  I must  o b j e c t  t o  t h e  e l i m i n a t i o n  
of t h e  two p o l l i n g  p l a c e s ,  t h e  implementa t ion  o f  a f i v e - p o l l i n g -
p l a c e  r o t a t i o n  sys tem,  and t h e  r e d u c t i o n  i n  t h e  p o l l i n g  h o u r s  
f o r  t h e  Navapache H o s p i t a l  District. 

+ 

Of  c o u r s e ,  a s  p rov ided  by S e c t i o n  5 o f  t h e  Vot ing  
R i g h t s  Ac t ,  you have  t h e  r i g h t  t o  s e e k  a d e c l a r a t o r y  
judgnen t  from t h e  IJnited S t a t e s  District C o u r t  f o r  t h e  
Distr ict  o f  Columbia t h a t  t h e s e  changes  have  n e i t h e r  t h e  
purFose  nor  w i l l  have t h e  e f f e c t  of deny ing  or a b r i d g i n g  
t h e  r i g h t  t o  v o t e  on a c c o u n t  of r a c e ,  color,  o r  membership 
i n  a  l anguage  m i n o r i t y  group.  I n  a d d i t i o n ,  S e c t i o n  51.44 
of t h e  g u i d e l i n e s  p e r m i t s  you t o  r e q u e s t  t h a t  t h e  A t t o r n e y  
G e n e r a l  r e c o n s i d e r  t h e  o b j e c t  ion.  However, u n t i l  t h e  
s 3 j e c t i o n  is withdrawn or a judgment from t h e  Dis t r i c t  o f  
Columbia C o u r t  is o b t a i n e d ,  t h e  e f f e c t  of  t h e  o b j e c t i o n  by 
t h e  A t t o r n e y  G e n e r a l  is to  make t h e  d i s t r i c t ' s  e l e c t i o n  sys tem 
l e g a l l y  u n e n f o r c e a b l e .  28 C.F.R. 51.9. 



I n  a d d i t i o n ,  t h e  A t t o r n e y  G e n e r a l  w i l l  make no  d e t e r m i -  
n a t i o n  a t  t h i s  t i m e  w i t h ' r e s p e c t  t o  t h e  p r o v i s i o n  t h a t  t i e  
v o t e s  b e  d e c i d e d  by l o t  n o r  t o  v o t i n g  by p r o x y ,  s i n c e  t h e s e  
c h a n g e s  a r e  d i r e c t l y  r e l a f e d  t o  t h e  above  c h a n g e s  which h a v e  
n o t  r e c e i v e d  p r e c l e a r a n c e  u n d e r  S e c t i o n  5. 28 C . F . R .  5 1 . 2 0 ( b ) .  

To e n a b l e  t h i s  Depa r tmen t  t o  meet i ts r e s p o n s i b i l i t y  
t o  e n f o r c e  t h e  V o t i n g  R i g h t s  A c t ,  p l e a s e  i n f o n u  u s  of  t h e  
c o u r s e  of  a c t i o n  t h e  Navapache  H o s p i t a l  Distr ict  p l a n s  t o  t a k e  
with r e s p e c t  t o  t h i s  m a t t e r .  I f  you have  any  q u e s t i o n s ,  f e e l  
f r e e  t o  c a l l  P o l i  A. Marmole jos  (202-724-8388) ,  A t t o r n e y  S u p e r v i s o r  
i n  o u r  S e c t i o n  5 U n i t  of t h e  V o t i n g  S e c t i o n .  

S i n c e r e l y ,  

A s g i s t a n t  A t t o r n e y  G e n e r a l  
' C i v i l  R i g h t s  ~ i v i s i o n  


